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“The subject * * * is of such great 
and immediate importance in view of the’ 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once— 
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Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers shquld be fully 
informed on this new and important development of the law. 
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“The A B C of the Law” 


GROUNDS AND RUDIMENTS OF LAW 


AND 


EQUITY IN PROCEDURE 


W. T. HUGHES 


Treatises on the fundamental principles, also their practical application illus- 
trated by leading and well selected cases throughout all libraries. A demonstration 
oi organic, immutable canons. 

Many of the best and brightest lawyers in the country heartily endorse these 
works as being the most compact and multi-ideal expression of organic law. The ma- 
tured practitioner and the student alike consult these works for the best expression 
and ready reference to the rudiments and reckoning therefrom according to the needs 
for either instruction or for application in practice. 


SEE WHAT SOME OF THEM SAY: 


“The completion of the unfinished “They are the essentials of a legal 





works of Francis Bacon; a panacea for education.” 
ee NN RUSSELL JACKSON, ; his ses | Gen., Wis. 
‘ F FRANK J. LOESCH, Chicago. 
“They correctly gather from the Ro- THOS. W. SHELTON, Virginia. 





man Law the fundamentals, and cite the 
best cases, old and late, to _ illustrate 
those principles.” 
JOHN C. TOWNES, 
Dean, Tex. Univ. 


“I have found mere food for thought 
in your works than in all the books I 
have examined in ten years.” 

MALCOLM E. ROSSER, 
aii nt Sup. Ct. Com., Okla. Cy 
“The discussions in these works are i 
the most instructive element in my whole 


professional Jife.” “One good big idea on each page.” 
DUDLEY L. NASH, JAMES THOMPSON, 
State’s Atty., N. D. La Crosse, W:s. 


Judges R. D. Marshall (Sup. Ct., Wis.) and Calvin Brown (Sup. Ct., Minn.) have 
added testimonials that are elsewhere published in full. Supreme Judges cite the au- 
thor, as in Rodgers v. R. R., 75 Kans. 222, 121 Am. St. 416, 10 L. R. A. (N.S.) 658; 88 
P. 887; also,Clark v. S., (Miss.), 38 L. R. A. (N. S.) 193, 57 So. 209. See, also, Sec, 
10, Robinson’s New Elementary Law and Sears’ Trust Estates as Business Companies. 
Other testimonies attend these works. 
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ST. LOUIS, MO., JUNE 6, 1913. 


CONSENT DECREE BETWEEN BONDHOLD- 
ERS AND STOCKHOLDERS AS BIND- 
KING CREDITORS OF MORTGAGOR 
SERVED BY PUBLICATION. 














The Federal Supreme Court in several 
recent decisions has been showing some 
very remarkable dissenting opinions. ‘To 
one of these we call attention in 76 Cent. 
L. J. 369, where a minority of three ob- 
jected to the hearsay rule being applied to 
an extra-judicial confession of a deceased 
third person. In ib. 387 we consider a case 
where a minority of four object to a rul- 
ing that the Seventh Amendment forbids 
federal courts to apply state practice au- 
thorizing a judgment for defendant not- 
withstanding verdict., And now we con- 
sider a case where a minority of four assert 
that the opinion of the majority is “alarm- 
ing’ because of numerous reorganizations 
of railroad companies thought to be unas- 
sailable being virtually undermined. N. P. 
R. Co. v. Boyd, 33 Sup. Ct. 554. 

It might be interesting to philosophize a 
little upon the personnel of the court as 
deduced from these three decisions, but 
that would be a diversion from the purpose 
we have in hand. One conclusion, how- 
ever, seems deducible which is not out of 
the way to note, and that is that there must 
be something else than mere precedent to 
win out before the court. A principle re- 
lied upon must appeal to its sense of jus- 
tice. Authority is well to buttress but not 
to control. On the side of departure from 
the old order has been in one or the other 
of these cases every one of the justices. 
There are merely some things of the old 
order one will deem inviolable and another 
not, but each member has an open mind 
for the new questions in the new conditions 
of our age. It is a liberal and liberalizing 
tribunal. 

The facts in the Boyd case show that a 
small railroad was taken over by a big sys- 
tem, which, under foreclosure, was reor- 





ganized, with stockholders of the old sys- 
tem becoming such in the new. Boyd was 
a creditor pf the small railroad whose 
identity was practically lost. The small 
railroad was solvent when it was trans- 
ferred: under a lease for 999 years. 

It was claimed that for a majority of the 
stock of the small railroad the holders were 
paid by a sale of its bonds, the big system 
afterwards reorganized being the purchaser 
of these bonds. Other stockholders of the 
small railroad seem also to have been taken _ 
care of. 

There was a consent decree between 
bondholders and stockholders of the big 
system and an upset price of $61,000,000. 
Immediately after the sale at the upset 
price and upon an understanding there was 
reorganization and, presto, the property is 
three or four times in value what it sold 
for and the stockholders of the old sys- 
tem are those of the new and so are the 
bondholders. 

The majority judges hold that the cred- 
itor of the small railroad may hold both the 
old and the new systems for his debt, be- 
cause there was a trust fund in the $465,000 
of bonds of the small railroad, sold as 
above stated, which he can follow into their 
hands, so far, at least, as the shareholders’ 
interest in the reorganized system is con- 
cerned. 


It seems that in this case the sharehold- 
ers did pay in some money on their old 
shares to make the reorganization work 
out, and it was urged that this was a mat- 
ter entirely of arrangement between the 
bondholders and these stockholders, as to 
which the creditor of the small road orig- 
inally absorbed had no concern. Justice 
Lamar seems to assume that the bondhold- 
ers could have acquired the property free 
from any claims of this creditor, a conces- 
sion we do not understand. But he holds, 
nevertheless, that they and the stockhold- 
ers, to whose rights those of the creditor 
were superior, were working together and 
by consent decree he could not be shut out. 

This looks like a penalty on the stock- 
holders as for collusion, and of the sale 
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under the consent decree it was said: “As 
between the parties and the public general- 
lv, the sale was valid. As against creditors 
it was a mere form. ‘hough the North- 
ern Pacific Railroad was divested of the 
legal title, the old stockholders were still 
owners of the same railroad, encumbered 
by the same debts. They had changed the 
name but not the relation.” 

This is well-stated and instead of there 
being anything revolutionary in this deci- 
sion, it seems to us but a very simple ap- 
plication of the rule that the law looks 
through disguises for the substance of 
things. If the bondholders were trying to 
aid the shareholders in putting themselves 
ahead of the creditor for the trust fund 
they had diverted, they should esteem 
themselves fortunate that his claim was not 
declared superior to their bonds. 

If there was no actual fraud, even on the 
part of the stockholders, in acquiescing in 
the decree, nevertheless they seemed guilty 
of legal fraud in attempting to use obliga- 
tions created for the general good of the 
property to subserve their private purposes 
at the expense of this creditor. ' It is, in- 
deed, hard to draw any distinction here be- 
tween actual and legal fraud. If reor- 
ganizations have been effected by this char- 
acter of action, there seems little in the 
way of regret that their day has passed. 
Instead of their existence exemplifying the 
law, they are rather like the monument with 
the false inscription of which the poet said: 

“It raises its tall head and lies.”’ 








NOTES OF IMPORTANT DECISIONS 





HIGHWAYS—OCCUPIER OF PREMISES 
PERMITTING WORK DANGEROUS TO 
TRAVELERS.—The question in Jacob Doll and 
Son v. Ribetti, 203 Fed. 593, decided by Third 
Circuit Court of Appeals, was as to liability 
vel non of the lessee of a building flush with 
the sidewalk of a street for a window washer 
employed by an independent contractor falling 
and striking a pedestrian. 


The petition was bottomed upon the work 
being done in an unreasonably dangerous way 
to those lawfully using the sidewalk, in that 








the worker did not have on belts with straps 
fastened by hooks to the window casing, ag 
was alleged to be the custom, to prevent him 
from falling. 

As respecting the view that responsibility 
could be shifted by the lessee to an independ. 
ent contractor, Judge Gray said: “The duty 
imposed by law on the occupier is an absolute 
duty which he can not shift. It is by reason 
of his control thereof, that the occupier of 
premises on a public street or highway owes 
a duty of quasi insurance to those using the 
highway against injury resulting from the con- 
dition of the premises, or from what is being 
done on or about the same for the conven- 
ience and benefit of the occupier. So a gen- 
eral contractor having possession and con- 
trol, for the purpose of erecting buildings for 
the owner of the premises, can not relieve 
himself from liabilty for a dangerous situa- 
tion, though created by an independent con- 
tractor, as recently decided by this court in 
the case of Wilson v. Hibbert, 194 Fed. 838, 
114 C. C. A. 542.” 


The line of demarcation between sole and 
concurrent liability of an independent con- 
tractor in master and servant and in licensee 
cases often is very dim, but it ought not to 
be confusing in those of absolute duty. As 
Judge Gray said in this case: “The responsi- 
bility of the defendant, as occupier, is the same 
as if the window cleaner, who fell from the 
window sill, had been the ordinary servant of 
the defendant.” In other words, permission 
for him to there work was as to those on the 
sidewalk, the same as direction. The opinion 
is quite instructive in its citation and dis- 
cussion of authority. 








THE DOCTRINE OF MENTAL, SUF- 
FERING IN TELEGRAPH CASES. 





It seems to me that the doctrine that 
there may be recovery for mental suffering 
arising out of the failure of a telegraph 
company promptly to transmit and deliver 
a telegram would be facile princeps in 
judge-made law, had it attained the sweep 
in this country it at one time promised to 
have. Concededly it began in Texas, in 
1881, and the poverty of reason and at- 
thority relied on to support it ought to 
have allowed it to rest in oblivion after 
its rejection by the same court shortly 
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afterwards, and not reasserted as it soon 
was. 

One of the most remarkable things about 
this doctrine was, that it appealed to no 
principle of the common law, in its begin- 
ning, as justifying its claim to recognition, 
nor was there any attempt at refinement in 
reasoning to show that accepted principles 
should be extended to embrace a character 
of contract unknown to the common law. 
The doctrine in its early history appeared 
to captivate a few courts and they began 
to try to justify it, but its startling possi- 
bilities soon turned other courts against it. 
Indeed, the courts accepting it have en- 
countered difficulty in limiting the prin- 
ciple, but, at least, they seemed to think, it 
they could create such a doctrine none 
should gainsay them the right to say what 
should be its limitations. I do not under- 
take herein to show all of the cases show- 
ing these limitations. My purpose is to 
trace somewhat its origin in different states, 
with the varying reasons for its acceptance, 
and then to show why other courts have 
rejected it, largely, I think, because they 
conceived that it was a matter more for 
statute than in the province of the courts 
to declare. 

Texas Cases on the Doctrine.—The case 
of So Relle v. W. U. T. Co.,! the pioneer 
of the telegraph cases, in which mental suf- 
fering was held properly to constitute a 
sole cause of action for damages, naturally 
would be expected to be replete with rea- 
son, if not buttressed by authority, for its 
conclusion. But it is scant in both. It 
refers to two prior cases* for the proposi- 
tion that: “It is the settled rule of-law in 
this state, that injury to the feelings by the 
willful neglect or fault of another, consti- 
tutes such actual damages for which a re- 
covery may be had.” But looking at these 
cases it is seen that the “feelings” to be 
considered “actual damages” were those 
connected with personal injury, a rule as 
to which courts are in unanimity, so much 

(1) 55 Tex. 308, 40 Am. Rep. 805. 


(2) Hays v. H. & G. N. R. R. Co., 46 Tex. 
279; H. & G. N. R. R. Co. v. Randall, 50 id. 261. 





that the use of these cases in the ways they 
were used leaves one to judge between a 
court’s lack of acumen and of fairness. 

Then the opinion says: “In the last edi- 
tion of Shearman and Redfield on Negli- 
gence, after fully considering the measure 
of damages, etc., in telegraph cases, the au- 
thors give it as their opinion, that ‘in cases 
of delay or total failure of delivery of mes- 
sages relating to matters not connected 
with business, such as personal or domestic 
matters, we do not think the company in 
fault ought to escape with mere nominal 
damages, on account of no strict com- 
mercial value in such damages. Delay in 
the announcement of a death, an arrival, 
the straying or recovery of a child, and the 
like, may often be productive of an injury 
to the feelings which cannot be easily esti- 
mated in money, but for which a jury 
should be at liberty to award fair dam- 
ages.” Here it is perceived there is no 
legal authority at all, but merely, as might 
be contended, an excerpt showing that 
these text-writers thought this would be 
their ideal of law, but not their belief that 
it was the law under any rule enforced un- 
der any precedent they could produce. In 
other words, they did not pretend to say 
this principle had found lodgment either in 
the Roman or our common law. 

Upon this, however, the Texas court 
proceeds to speak of the failure in this case 
to deliver promptly such a message as was 
in question being “to produce the keenest 
of grief incident to a disappointment,” and 
for this to be caused “by the willful fault 
or neglect of one whose business it is to 
communicate the news, and who has re- 
ceived his compensation therefor, in the 
very nature of things is calculated to, and 
will inflict upon the mind the sorest sum 
of disappointment and sorrow. This be- 
ing the natural result of such neglect, the 
damages resulting therefrom are general, 
as contradistinguished from special, and 
may be recovered under the general aver- 
ment of damages.” 

This is such an extraordinary statement 
it is natural to expect the court would wish 
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some authority therefor and it refers to 
two cases. We say it is extraordinary for 
it says, in effect, that if one does what is 
calculated to inflict grief as by a willful 
breach of contract, the grief may be recov- 
ered for. And it cites a case of injury to 
the feelings of a parent in consequence of 
the seduction of his daughter. The en- 
tire part of the opinion is less:than four 
lines and reads: “In an action for seduc- 
tion, injury to the feelings is an element 
in computing the damages, as being a natur- 
al consequence of the principal injury ; and 
need not be separately averred in the de- 
claration.” That case by no means holds, 
that “feelings” may be “the principal in- 
jury,” and hereinafter it will appear that 
Massachusetts decision holds they could 
not. 

Then the court says that a doctrine sim- 
ilar to that in Massachusetts “is asserted 
by the Supreme Court of the United 
States.”* I have looked at that case and 
find it has no such doctrine in it, and, at all 
events, there is considered nothing in re- 
gard to “‘feelings,” but the whole ‘question 
related to recovery for aetual illness result- 
ing from exposure. 

The cases and the text writers I have 
mentioned are the only authority referred 
to in the opinion, and naturally the court 
seemed ill-satisfied with its reasoning, for 
it proceeds to speak of telegraph com- 
and 
privileges under the law, and of its being 


panies enjoying special franchises 
expensive to resort to them as a means of 
transmitting information and this resort 
being notice to them that a message is im- 
portant. But even this argumentation is 
thrown to the winds by a statement as fol- 
lows: “The law will not permit anyone to 
impose with impunity upon another, by his 
willful fault or neglect, such injury to his 
feelings as is the natural result from the 
disappointment shown by the allegations 
of appellant’s petition and then protect him- 
self under the plea of damnum absque in- 


juria.” But the law does always admit of 


(3) 
(4) 


Phillips v. Hoyle, 4 Gray, 568. 
Citing Roberts v. Graham, 6 Wall. 578. 





such a plea, if the damage is as to some- 
thing for which the rules of law provide 
no compensation and the whole question 
comes back as to whether, where there is 
no injury except to the “feelings” there can 
be a recovery. The opinion cites no case 
whatever to that effect and the assertion 
often has since been made that prior to this 
case none existed, and none of the cases 
following this case has been more fortu- 
nate in this regard than it. 

Progress of the Doctrine in Texas 
Courts—The So Relle case had its tribula- 
tions in subsequent decision. Thus we 
find the Texas Supreme Court saying two 
years later; “We are referred to the case 
of So Relle vy. W. U. Telegraph Co., 55 
Tex. 310, as an authority for the proposi- 
tion that an action for mental suffering 
alone may be maintained. The cpinion in 
that case does seem to maintain the pro- 
position necessary to sustain this action; 
but we are of the opinion that it cannot be 
sustained upon principle, nor upon the au- 
thority of adjudicated cases.’ Three years 
later the question in the So Relle case was 
again before the Supreme Court and it was 
stated that it and the Levy case were in 
conflict and then the court says: “We find 
no case, except So Relle, which holds that 
a party may come into court solely to re- 
Such in- 
jury is not to the name, person or property; 


dress an injury to his feelings. 


but if to either of these an actionable in- 
jury is done, the complaining party may 
then recover, as actual damages, compen- 
sation for the proximate results of the 
wrongful act. When injury to the feel- 
ing is such result, it forms an element of 
the actual damage.”* 
be an overruling of the So Relle case, but 


This would seem to 


it was not in fact, because the petition in 
the case claimed no other damages than to 
the feelings, the court saying on motion for 
rehearing and overruling same that here 
was a right secured by contract and if that 
is violated, and this violation “being the 


(5) G G&S. F. Ry. Co. v. Levy, 59 Tex. 
563, 46 Am. St. R. 278. 

(G6) Stuart v. W. U. Tel. Co., 66 Tex. 580, 5% 
Am. Rep. 623. 
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proximate cause of the injury, the person 
who thus suffers injury is entitled to dam- 
ages to compensate him for this, whatever 
may be the elements which make up the 
injury and form the basis for damages.” 
Notwithstanding, the court thus asserts, it 
does not pretend to find any case except 
the So Relle case to show that violation, in- 
stead of injury, may be the proximate cause 
of mental suffering, so as to make it an 
element in damages which are recoverable. 


The next case accepts the doctrine in the 
Stuart case as settled law,” and the next® 
and so on down the line, there seeming to 
be a disposition to fall back upon the rule 
of stare decisis rather than to attempt any 
justification of the ruling, upon principle. 

Acceptance of the Doctrine in Iowa.— 
The doctrine of recovery of damage for 
mental suffering in a telegraph case made 
its advent in Jowa in 1895.° The supreme 
court in the case just cited says: “It is in- 
sisted that damages for mental suffering, 
although contemplated by the parties, can- 
not be recovered for mere breach of con- 
tract. That such is the general rule an- 
nounced by the courts, and that it is the 
tule with reference to all ordinary con- 
tracts must be conceded. But it must be 
remembered that this rule grew up at a 
time when there was no thought of the 
transmission of intelligence by electricity.” 
The court then proceeded to argue at great 
length along this line and that inasmuch 
as the contract is to convey intelligence, it 
relates to the feelings, the sensibilities and 
even to life itself.” It seems, however, to 
be admitted. that a new rule in damages 
is brought into being. As replying to the 
contention that the rule opens up a vast 
and fruitful field of litigation, it is replied 
that it is confined to cases ‘where intelli- 
gence is contracted to be transmitted and 
the feelings are affected. This seems a 
unique reason for making actionable an in- 
jury of which the law takes no account. 


(7) Labor v. Telegraph Co., 70 Tex. 689. 


(8) W. U. Tel. Co. v. Cooper, 71 Tex. 507, 10 
Am. St. Rep. 772. 

(9) Mentzer v. Telegraph Co., 93 Iowa 752, 
62 N. W. 1, 28 LR. A. 72, 57 Am. St. Rep. 294. 





The Iowa court reaffirmed frequently 
the Mentzer case, and, nothwithstanding it 
seemed to think some curb should be 
placed on the principle it announced open- 
ing up speculative litigation, it went so far 
as to hold there was a presumption of men- 
tal distress, in every message relating to 
death or illness, as to sender or sendee and 
the company need know nothing “of the 
special relations between the parties inter- 
ested.’”2° 

The Doctrine in Kentucky.—The initial 
case in Kentucky" puts the ground of re- 
covery in a comprehensive way, that is to 
say upon violation of contract, “which 
causes injury in contemplation of law.” It 
says: “The party being entitled in such a. 
case to recover something, why should not 
an injury to the feelings enter into the 
estimate? Why being entitled to some dam- 
age by reason of the other party’s wrong- 
ful act, should not the complaining party 
recover all the damages: arising from it? 
It seems to me that no sound reason can 
be given to the contrary.” One reason 
might be that this was the course of the 
common law, which remains until changed 
by statute. No authority other than one 
of the Texas cases is given, and what has 
been quoted irom Shearman and Redfield 
on Negligence. Here it is seen the prin- 
ciple, as a principle, ought not to be con- 
fined to telegraph cases. 


The Doctrine in Tennessee.—The first” 
of the Tennessee cases is based partly on 
a construction of statute and upon prin- 
ciple. It agrees with the Chapman case, 
supra, that there must be some damage 
other than to the feelings, and that this 
was true even at common law in action for 
slander, citing Wood’s Mayne on Damages 
75, to the effect that the slander must “be 


. productive of some special damages apart 


from mental anguish caused thereby.” 
3ut this court also thinks, that, just as 
damages other than of a pecuniary nature 


(10) Foreman v. Tel. Co., 141 Iowa 32, 19 L.. 
R. A. (N. S.) 374. 
(11) Chapman vy. Tel. Co., 90 Ky. 265. 


(12) Woodswerth v: Tel. Co., 86 Tenn. 695. 
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are recoverable, because contemplated, in | ber Term, 1899, of this court, it has been 


breach of a contract of marriage, so in any 
other breach of contract where such other 
damages are contemplated they should be 
recoverable.'** This seems to me the most 
plausible argument made in any of the 
cases. These are damages when connected 
with other damages, and, therefore, have 
recognition in law. But the question re- 
curs, whether or not the contract to deliv- 
er a message for a fee has any such pecu- 
liar contemplation as in a breach of mar- 
If, by agreement of both 
parties, relates to the feelings. There is 
mutual contemplation. Feelings are but an 
incident in the other, and the common car- 
rier is not allowed in his toll to take it 
into consideration. It is a contemplation 
that is forced upon him, if it exists at all. 
And then there remains the question 
whether or not damages for mental suffer- 
ing constitute an element in damages when 
not connected with physical injury or with 
damages to reputation, or otherwise to the 
person. 


The Doctrine in Alabama—t%In Ala- 
bama’s first telegraph case™ sustaining a 
claim for damages for mental suffering, 
there is no discussion whatever of the prin- 
ciple involved. The judgment for such 
damages was sustained upon the ground 
that there was “an independent right of re- 
covery, to which distress of feeling be- 


riage promise. 


comes an aggravating incident. This in- 
dependent right of recovery was upon the 
breach of contract to deliver the telegram.” 
The opinion says it cites many authorities 
on the general question, but looking at them 
we discover that all are Texas cases with 
the exception of five, and all the courts but 
one in those states reject the doctrine of 
damages for mental suffering in telegraph 
cases. 

A later case*® says: “Since the case of 
Blount v. Western, etc., Co., 126 Ala. 105, 
27 South. 779, decided during the Novem- 


(13) 1 Suth. on Dam., 156, 157. 

(14) W. U. Tel. Co. v. Henderson, 89 Ala. 
510, 7 So. 419, 18 Am. St. R. 148. 

(15) W. U. Tel. Co. v. Burns, Ala., 51 So. 373. 


| 





the law in this jurisdiction that in an action 
of tort against a telegraph company, a com- 
plaint which seeks to recover only damages 
for mental suffering, without damages ac. 
tual and substantial, constitutes no cause 
of action and is demurrable.” ‘Then it js 
further said; “But it is also the settled law 
of this state that a complaint in tort which 
claims as damages the toll paid for the 
sending of the message, in addition to dam- 
ages for mental anguish, is safe from de- 
murrer; and that, if negligence is estab- 
lished and proof made of the payment of 
the toll, the plaintiff will be entitled to have 
added, to the amount of such toll, damages 
for mental suffering.” 


One would expect to find something 
more than a kind of ipse divxit for these 
principles. Though they be sound, in the 
general sense, that feelings alone constitute 
no ground of action at law, yet the ques- 
tion whether mental suffering arising out 
of breach of contract ever could be con- 
sidered as an element of damages, would 
seem well worthy of discussion and the 
citation of authority. The Blount case, 
supra, went off on the ground that the ac- 
tion was itl tort and no physical injuries or 
injuries to estate were claimed and in such 
action there can be no claim for nominal 
damages as for a breach of contract “to 
which we have held that damages for men- 
tal suffering may be superadded.” 


In a case referred to™® in the Burns case, 
supra, we learn precisely how the price paid 
for the telegram operates in an action in 
tort. 
damages alleged to have been sustained by 
the plaintiff in mind, body and estate. There 
is no proof of physical injury. There is 
proof of mental suffering. And there was 
proof of loss in estate to the extent of the 
toll paid for the transmission and delivery 
of the telegram. * * * Being thus entitled 
to recover for injury in this way to his 


It was said: “The complaint claims 


estate, plaintiff was also entitled to recover 


(16) W. U. Kirchbaum, 145 Ala 


409, 41 So. 16. 


Tel. Co. v. 
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damages for mental suffering; the damages 
to his estate being a basis for the super- 
imposition of damages for lacerated feel- 
ings, of which there was evidence.” When 
it is considered that one may compel a com- 
mon carrier to take a reasonable and uni- 
form toll for a certain service and that he 
is bound for that sort of ‘“‘superimposi- 
tion” in one case and not in another, it 
does look like this technicality passes all 
sense of justice—a pertinent observation, I 
think, when the reason of its enforcement 
does not pretend to rest on the common law 
or on statute. 


But a court evolving this doctrine out 
of its inner consciousness or upon sugges- 
tion by courts of sister states, sufficient un- 
to themselves in the making of new rules 
of law, has the vantage ground of putting 
upon it such limitations as it sees fit. Ac- 
cordingly we see the Alabama court doing 
this..7 The facts in this case show that 
a sister telegraphed a brother to “meet me 
to-night,” and the company failing to de- 
liver the telegram, her brother did not es- 
cort her to her home, a few blocks away. 
It was not shown she was not properly 
escorted. The court thought damages for 
mental suffering should not be allowed. It 
was said: “Such damages are actual dam- 
ages, notwitlistanding their elusive charac- 
ter; but they are ordinarily not the natural 
result of a breach and thus not within the 
contemplation of the parties. In cases 
where they are not clearly contemplated, it 
would be dangerous and unfair in the ex- 
treme to allow them. When the message 
is between persons of a close degree of 
relationship relates to exceptional 
events, such as sickness or death, or such 
relations in which a failure to deliver ob- 
viously comprehends mental distress and 


and 


anguish, we have allowed such anguish as 
an item of damages. But to extend as a 
natural result the allowance on other oc- 
casions would, in our judgment, tend to 
promote and encourage a species of liti- 


a> W. U. Bek Ca #. 
Ala. 319, 44 So. 382. 
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gation more or less speculative in its na- 
ture, and unjust and oppressive in its re- 
sults.’ Here we behold very clearly the 
judge and the legislator combined, a com- 
bination seemingly persuading the courts 
upholding this doctrine. 


To What the Doctrine Has Come in 
North Carolina: In North Carolina the 
“mental anguish” doctrine was accepted, 
but its possibility of speculative litigation 
soon became apparent. The court seemed 
to recognize, indeed, that while “feelings” 
could be estimated by a jury and pecuniary 
compensation awarded for their laceration, 
yet there must be a certain sort of severity 
or intensity in laceration, or the laceration 
was to be deemed damnum absque injuria. 
Thus where the trial judge said to the jury 
that: ‘The damages for mental anguish are 
such damages as the jury shall find the 
plaintiff has suffered from disappointment 
and regret occasioned by the fault or neg- 
lect of the company in its failure to notify 
the sendee in order that preparation might 
be made for the reception and interment 
of the body,” the Supreme Court con- 
demned the use of the words “disappoint- 
ment and regret,” saying that “anguish” 
is what is to be recovered for, if any. The 
opinion said: “We use the word ‘anguish’ 
as indicating a high decree of mental suffer- 
ing, without which the plaintiff should not 
recover substantial damages. Mere dis- 
appointment would not amount to mental 
anguish or entitle the plaintiff to more than 
nominal damages.”** Where, however, in 
any known system of jurisprudence did the 
court find any such distinction? Who can 
point to any precedent as to nominal and 
substantial damages for feelings more or 
less lacerated? Certainly there is no no- 
menclature of this kind when mental suffer- 
ing is an element in the recovery of dam- 
ages for physical injury. And I believe it 
the purest of speculation to affirm that any 
one in the face of great sorrow at the 
death of a close relative could say, that 
one bereaved felt “anguish” as distinguished 





from “disappointment or regret” that he 
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could not be present at a funeral. I know 
even, that I have lived among a people 
where the custom was for the female mem- 
bers of a family not to be present at the 
interment of one of its members. 
Observations in Foregoing Cases: It 
would seem, that where a new kind of re- 
covery, or a new element is to figure as an 
element in the measure of damages—is to 
come into play in jurisprudence—it ought 
to have behind it the clearest of justifica- 
tion for its acceptance by courts, when 
it is for legislatures to declare the policv 
that is to fit, or be desired by, new condi- 
tions. Especially is this true with respect 
to our public utilities, grants of franchise 
to which are more and more incurring 
their burden of regulation. As to the rea- 
sons for the doctrine being not only a 
pure innovation, but also a reversal of the 
principles we received from our mother 


country, and which ought to abide, as they | 


did abide for more than a hundred years, 
until this new doctrine began to have a 
limited vogue, I have preferred to let 
opinions in the following cases speak. 
Therefore I have indulged jin extensive 
quotation from them. 

Mississippi Rejects the “Mental Anguish” 
Doctrine: In W. U. T. Co. vy. Rogers'® the 
court considers that the doctrine of mental 
suffering as being alone a ground of ac- 
tion for injury had its start in So Relle 
v. W. U. T. Co.*° and that it and the cases 
which have come after it “rest upon the au- 
thority of each other, finding no support in 
the decisions of the other states or those of 
England,” and it is said: “We are not dis- 
posed to depart from what we consider the 


‘old and settled principles at law, nor to fol- 


low the few courts in which the new rule 
has been announced.” Where the Texas 
Supreme Court sustained a demurrer for 
failure to promptly deliver a telegram an- 
nouncing the convalescence of a relative, 


(18) Hancock vy. Tel. Co., i387 N. CG 497, 49 
S. E. 952, 69 L. R. A. 400. 

(19) 68 Miss. 748, 24 Am. St. Rep. 300. 

(20) 55 Tex. 308, 40 Am. Rep. 805. 

(21) Rowell v. W. U. Tel. Co., 75 Tex. 26. 








' 
it said: “Some kind of unpleasant emotion 


in the mind of the injured party is probably 
the result of a breach of contract in most 
cases. For injury to feelings in such cases 
the courts cannot give redress. Any other 
rule would result in intolerable litigation.” 
This gave the Mississippi court in the 
Rogers case, supra, occasion to observe 
that: “The manifest effect of this decision 
is to deny to a party injured redress, for 
mental suffering, contemplated by the par- 
ties to the contract as the probable conse- 
quences of its breach. The distinction 
drawn by the court is so unsubstantial that 
it was evidently resorted to for the purpose 
of obstructing the tide of ‘intolerable litiga- 
tion’ flowing from the decisions following 
the So Relle case.” Whether this be so or 
not, it tends strongly to show, that once 
you admit that mental suffering unconnect- 
ed with pecuniary damage may be recov- 
ered for, it is as hard to say it should not 
be recovered for in every case where it 
arises from the invasion of another's right, 
as that pecuniary loss so caused should not 
in every case be recovered for. 

Georgia Regards it Unsound.—In Chap- 
man vy. W. U. T. Co.,?* Lumpkin, J., speak- 
ing for the entire court, goes into an ex- 
haustive review of the cases holding for 
and against recovery for mere mental suf- 
fering, remarking that: “It is remarkable 
that the opinions declaring in favor of 
recovery can point to no positive recovery 
older than the first Texas decision in 1881.” 
He admits they refer to cases for slander, 
libel, seduction, assault without physical in- 
jury, breach of promise of marriage and 
for physical injuries. He says, however, 
that in all of these cases “there is a neces- 
sary and inseparable ingredient of pecuniary 
injury. * * * But according to good author- 
ity, where the mental suffering is distinct 
and separate from the physical injury, it 


cannot be considered.”** The learned judge, 


(22) 88 Ga. 763, 30 Am. St. Rep. 183. 


(23) Citing Johnson v. Wells, 6 Nev. 224, 3 
Am. Rep. 245; Indianapolis, ete, R. R. Ca. & 
Stables, 62 Ill. 313; Joch v. Daukwardt, 85 IIL 
331; Keyes v. Minneapolis, ete. Ry. Co. 36 
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further pursuing the thought, that feelings 
must be connected with pecuniary injury, 
instances wrongful attachment, false im- 
prisonment, malicious prosecution and ejec- 
tion of a passenger. The last he likens to 
duress. 3ut conceding to 
the fullest extent that mental suffering en- 
ters as an item of damage or is the grava- 
men of damages in certain cases, it hardly 
admits of discussion to show that any de- 
duction from them which would sanction 
recovery in the present case for mental suf- 
fering alone would authorize a like recov- 
ery in every case attended with mental suf- 
fering. But this would be an unwarrant- 
able extension of them; they stand each on 
its own ground, in well-defined limits.” 


He then says: “ 


After arguing at length that to give dam- 
ages for mental suffering alone, no limita- 
tions can be put upon the principle, and 
to do this you do away with the law as a 
practical concludes 
“there is no public policy to be subserved 
by giving damages for mental suffering, as 
a general rule” and then speaks as follows: 
“But it is urged that the public occupation 
of telegraph companies creates between 
them and the public a special relation in 
which their responsibility is greater than 
that of other persons. So much of their 
business and profit is derived from the ac- 
ceptance of messages involving feelings 
only, that at first view it would seem legiti- 
mate and salutary to require them to an- 
swer in damages for any dereliction of duty 
in this important part of their activity. The 
argument is that in the exercise of their 
public employment, they undertake for hire 
to serve the feelings of their customers, 
and therefore ought to pay for negligent 
non-performance or misperformance of this 
peculiar function. This reasoning is un- 
answerable in so far as it proves a right 
of action to arise out of a breach of duty. 
But how about damages and the measure 


business system, he 


Minn. 290; City of Salina v. Trosper, 27 Kan. 
544; 1 Sedgwick on Damages, Sec. 44; Trigg v. 
St. Louis, ete, R. R. Co., 74 Mo. 147, 41 Am. 
Rep. 305; Dorrah vy. Illinois Cc. R. R. Co., 65 
Miss. 14, 7 Am. St. Rep. 629. 





of damages? It can scarcely be that a new 
and exceptional principle of damages 
emerges, ex proprio vigore, from unknown 
recesses of the law when occasion seems to 
require it, or that the court can do more 
than adopt and apply principles already ex- 
isting when novel transactions, such as 
those which make up the business of tel- 
egraphy, become the subjects of adjudica- 
tion. Precedents must be followed, else 
the law will become a wandering, uncertain 
thing. If our understanding of the law as 
hitherto expounded by its accredited oracles 
be correct, it would be a judicial innovation 
to require feelings which had, even under 
contract or public duty, the right to expect 
to be solaced with damages for the dis- 
appointment, severe, at losing 
the promised benefit. If the subject needs 
new law, the law-making powers may cre- 
ate it; but we decline to usurp their pre- 
rogative.”” This treatment is so very excel- 
lent that I could not forbear making this 
extended excerpt. 


however 


Virginia Conceives the Principle Refer- 
able to Legislation—The Virginia Court of 
Appeals** goes into a very elaborate dis- 
cussion and takes the view of Indiana Su- 
preme Court*® in overruling prior decision 
to the contrary that: ‘Though courts 
should, and do, extend the application of 
the rules of the common law to the new 
conditions of advancing civilization, they 
may not rightly create a new principle un- 
known to the common law, nor abrogate a 
known one. If new conditions cannot be 
properly met by the application of existing 
laws, the supplying of the needful law is 
the province of the Legislature, not the 
judicial department.” 


Indiana Overrules Prior Decision Ac- 
cepting the Doctrine—The Ferguson case, 
supra, was decided by a majority of four 
to one, Jordan, J., dissenting. It overrules 
a prior case,** and asserts that the “mental 


(24) Connelly v. Tel. Co., 100 Va. 51, 40 S. 
E. 618, 56 lL. R. A. 663, 93 Am. St. Rep. 919. 

(25) Tel. Co. v. Ferguson, 157 Ind. 64, 69 N. 
E. 674. 


(26) Reese v. Tel. Co., 123 Ind. 294. 
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anguish” law, so called, had its rise in the 
So Relle case, supra, and says it “is not an 
extension of the application of the rules of 
the common law to new conditions, but is 
a distortion of the rules themselves, result- 
ing from the failure to distinguish between 
the mental anguish that is attributable di- 
rectly to the negligent act and the mental 
anguish that is the direct result of the phys- 
ical hurt produced by the negligent act.” 
This case cites a great abundance of tel- 
egraph cases, in which the doctrine of men- 
tal anguish has been denied. 


Florida Against the Doctrine.—In a Flor- 
ida case,?7 the So Relle case is criticised 
very severely and every case it cites as au- 
thority is explained as being against, rather 
than in support of, it. Also it is shown 
that it has its sole support in “the unsup- 
ported dictum of Shearman & Redfield in 
their work on negligence,” and that it was 
itself overruled and by a yet later case and 
it is re-established upon no other author- 
ity than that upon which it was first an- 
nounced. 


Oklahoma Joins the Rejecting 'States— 
One of the most elaborate opinions on this 
question is found in an Oklahoma case,” 
in which all the cases extant on the subject 
are cited, and a great many of them dis- 
cussed. It is shown that, while the cases in 
support are many, yet the courts in which 
they are found are very few. The opinion 
pertinently inquires: “Why is it if mental 
anguish alone is a proper element to be 
considered as a ground for substantial dam- 
ages, it is not allowed in all cases? No 
satisfactory reason has ever been given, 
and it occurs to us that a principle of law 
of so much importance, which is to be ap- 
plied or denied in accordance with the dis- 
cretion or whim of the court is a most 
dangerous one, and one on which, if there 
is doubt as to its existence, prudence would 
suggest resolving against it.” The opinion 
also observes that: “During the last fifteen 


(27) Tel. Co. v. Saunders, 32 Fla. 434, 14 So. 
148, 21 L. R. A. 810. 

(28) W. U. Tel. Co. v. Choteau, Okla., 115 
Pac. 879. 





years no court in a common law state to 
which this question has been first directly 
presented, has allowed recovery, while a 
number of courts during the same period of 
time, to which it has been presented for 
the first time have declined to allow recov- 
ery, and one court (Indiana) has squarely 
changed front on it, denying recovery, 
previously it had allowed it. And, it is to 
be further noted that some courts allowing 
it, notably Texas and Tennessee, recogniz- 
ing the illimitable field for litigation, which 
has been opened up by the acceptance of 
this new doctrine, have sought to limit its 
application, and in our judgment, without 
much reference to consistency when their 
former pronouncements are considered.” 
In conclusion, the opinion says: ‘Finding 
as we do that the right of recovery herein 
did not exist at common law, and being 
supported in this conclusion by the great 
majority of the most eminent courts and 
jurists of the nation and our own predeces- 
sor. the judgment for plaintiff is reversed.” 

Conciusion—It seems clear that the 
spread of this doctrine through the courts 
has ceased, and, if we may jxdJge from the 
fact that only two states have made a rule 
of statute, its policv does not greatly com- 
mend itself outside of the few courts that 
have taken it up. It seems to be a policy so 
much encouraging speculative _ litigation 
that not even prejudice against corpora- 
tions can bring it into recognition. 

N. C. Corer. 
St. Louis. 








DAMAGES—PROPERTY USED IN UNLAW- 
FUL PURPOSE. 


MILLER. v. CHICAGO & N. W. RY. CO. 
Supreme Court of Wisconsin. April 29, 1913. 
141 N. W. 268. 


Damages are not recoverable for injuries to 
a slot machine valuable only when used as a 
gambling device, contrary to statute, aud hav- 
ing no value whatever for any lawful purpose, 
since the courts will mot regard lis value as 
a gambling device as a legitimate measure of 
damages. 

For 14 years plaintiff was in the business 
of buying and leasing slot machines. Dur- 
ing that time he owned 400 or 500 machines, 
and sold a few, not to exceed 20. His usual 
custom was to lease the machines to saloon 
and hotel keepers on an agreement that he 
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was to receive as pay for their use one-half 
the profits derived therefrom. The plaintiff 
looked after and cared for the machines so 
Jeased. He said: “When I know a machine 
is going to take a vacation pending an elec- 
tion or a wave of reform, I put it in a diy 
place.” 

On August 3, 1910, plaintiff boxed up ard 
shipped a slot machine from La Valle to 
Necedah over the defendant’s line of road. 
The machine was consigned to one Lecy, a 
saloon keeper at Necedah, and was shipped 
for the purpose of being set up and used as 
a gambling device in Lecy’s saloon, with the 
usual understanding as to compensation for 
its use. The machine was an _ eight-play 
quarter machine. The smallest coin that 
could be used therein was a quarter, and it 
advertised to pay as high as $20. The plain- 
tiff testified that the chances on the machine 
were 10 per cent against the player. Gam- 
bling slot machines were under the ban of 
the municipal authorities at Necedah when 
the shipment was made. The machine was 
broken in transit to such an extent that 


,Plaintiff claimed it was worthless, and this 


action was brought to recover damages re- 
sulting from the injury to the machine. When 
new, the machines cost about $140. The one 
in question was secondhand, having been used 
for some time. There was no testimony to 
show the value of the machine for any other 
purpose, except for use as a gambling device, 
or in fact that it had any value for any other 
purpose. The jury awarded the plaintiff $75 
damages. The trial judge was of the opinion 
that plaintiff was entitled to recover the value 
of the article for the purposes of gambling 
and gave judgment on the verdict. Defendant 
appeals. 

BARNES, J. (after stating the facts as 
above). There is no claim on the part of 
either party that the machine in question was 
not a gambling device, or that its use was not 
prohibited by sections 4529 and 4531, Stats. 
Neither is there any claim that the machine 
Was usable for any lawful purpose. 

The judgment can not stand, unless the 
court holds that, where an article is not 
usable and has ro value for lawful purposes, 
the right exists to recover for its value based 
on its use and usability for an unlawful pur- 
pose. 

This question suggests some others that 
might arise: If a counterfelter employed an 
engraver to make plates to be used ita mak- 
ing counterfeit money, and the plates were 
lost in the process of transportation or con- 





7+.0C~«~S 

verted by some! other“party, could the cost 
price or their value for the unlawful use to 
which they were intended to be put be re- 
covered? The same question might arise over 
a kit of burglar’s tools valuable for the pur- 
pose of committing burglary, but having no 
particular value for any legitimate usel, It 
is true that burglary and counterfeiting were 
offenses at common law, while gambling was 
not. But no very good reason is apparent 
why the principle which would govern the 
cases assumed for the purpose of illustration 
would not apply to the actual case before 
the court. 


The circuit judge decided the case on the 
authority of Gulf, C. & S. Ry Co. v. John- 
son (Tex. Civ. App.) 25 S. W. 1015. The 
case fully sustains the conclusion reached. 
It seems to be based on Coolidge v. Choate, 
11 Metc. (Mass.) 79. In the latter case the 
property involved was game cocks. No at- 
tempt was made to recover on the basis of 
their value as fighting machines. Recovery 
was allowed on the theory that they had a 
market value when used for a lawful pur- 
pose. The same rule would apply to a pack 
of cards. We do not think the Massachu- 
setts case passes upon the question decided 
in the Texas case. While the Texas case 
can be said to be directly in point, we think 
it was not correctly decided, and that the 
true principle upon which the decision should 
rest in the case under consideration is quite 
well established in this court and elsewhere. 

The case of Davelaar v. Milwaukee, 123 
Wis. 413, 101 N. W. 361, was brought to re- 
cover damages for negligently flooding a 
brickyard. There was evidence which tend- 
ed to show that the plaintiff was a member 
of a combination formed to restrain trade. 
The court said: “If plaintiffs maintained own- 
ership in an unlawful association, * * * 
no damages for loss of business could be al- 
lowed them.” 

In Raynor v. Blatz Brewing Co., 100 Wis. 
414, 76 N. W. 343, it was held that a tenant 
who was unlawfully evicted could not re- 
cover, as part of his damages, the profits 
which might be derived from the sale of 
liquor on Sunday. 

Haggerty v. St. Louis Ice Mfg. Co., 143 
Mo. 238, 44 S. W. 1114, 40 L. R. A. 151, 65 
Am. St. Rep. 647, was an action brought to 
recover several thousand dollars damages, be- 
cause the defendant negligently permitted 
game, placed in cold storage during the 
closed season in violation of law, to be de- 
stroyed. Recovery was denied. It was said 
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that the law will not stultify itself by pro- 
moting, on the one hand, what it prohibits 
on the other, and will leave the parties where 
it finds them, unsanctioned by its favor and 
unaided by its process. 

In Oviatt v. Pond, 29 Conn. 479, it was 
held that liquors kept for sale contrary to 
law are regarded by the law as having no 
lawful value, or value for lawful purposes. 

In Crigler v. Shepler, 79 Kan. 834, 101 Pac. 
619, 23 L. R. A. (N. S.) 618, it was held that 
a person employed in a prohibition state to 
sell liquor contrary to law could not recover 
on his contract of hire. 


Other cases of like tenor are People v. 
Adams. 176 N. Y. 351, 68 N. E. 636, 63 L. R. 
A. 406, 98 Am. St. Rep. 675; Collins v. Lean, 
68 Cal. 284, 9 Pac. 173; Frost v. People, 193 
Ill. 635, 61 N. E. 1054, 86 Am. St. Rep. 352; 
Mullen v. Moseley, 13 Idaho, 457, 90 Pac. 
986, 12 L. R. A. (N. S.) 394, 121 Am. St. Rep. 
277, 138 Ann. Cas. 450; Board of Police Com- 
missioners v. Wagner, 93 Md. 182, 48 Atl. 
455, 52 L. R. A. 775, 86 Am. St. Rep. 423. 


We do not wish to be understood as in- 
dorsing all that is said in the cases cited. 
What we do hold 1s that, where an article is 
useful and usable for gambling purposes only, 
and gambling is unlawful, and it is not shown 
that the article has any value, except for use 
as a gambling device, courts will not regard 
such value as a legitimate measure of dam- 
ages to be recovered, where the article is de- 
stroyed. And where the implement has no 
value for any lawful purpose no damages in 
a case of this kind are recoverable. We 
think this rule is fairly within the principle 
of the decisions cited, and that it is in the 
line of good morals and sound public policy. 
The conclusion reached renders it unnecessary 
to discuss other questions raised in the case. 
The court should have directed a verdict for 
the defendant. 

The judgment of the circuit court 
versed and the cause 


is re- 
is remanded, with di- 


rections to enter judgment dismissing the 
complaint. 

Note—I/s There Any Value in Property Usable 
Only for nlaz ful Purpose ?—Reference to Gulf 
C.& S. . Co. y. Johnson (Tex. Civ. App.) 25 
S. W. 1015, mown to be more extended than the 


instant case shows. There, as in the instant case. 
the suit was against a carrier for lost property, 
a wheel of fortune, and plaintiff. on cross-ex- 
amination admitted that it was “of no use or 
value to anyone but a gambler and for gambling 
purposes.” The court thought a fair inference 
from all the testimony was that “the gaming de- 
vice is, when in good condition, salable else- 
where, though not in this market; and that for 





purposes of sale it is valuable to the extent 
found by the trial court, even though the exclu- 
sive use to which it may be devoted is one de- 
nounced by the law.” Authority relied on was 
Coolidge vy. Choate, 11 Metc. (Mass.) 79. 

This case is good support for the Texas case 


because it distinguished between “gaming ap- 
paratus” which a court might order to be burnt 
or destroyed and living animals used for gam- 


ing purposes, and the instant case seems in error 
in saying that recovery was not attempted on the 
value of cocks as fighting machines, because an 
instruction, that the jury in determining value, 
were not confined to the market value of com- 
mon fowls, but should allow the plaintiff what- 
ever the game cocks were worth to him, as ar- 
ticles of merchandise or sale, whether the market 
for them was to be found in this commonwealth 
or elsewhere, was approved. If this does not 
allow for them as fighting machines we do not 
understand the case. The bench deciding this 
case had as its Chief Justice, Lemuel Shaw. The 
only reason apparently for “gaming apparatus” 
not being lawfully salable was authority under 
statute to require it to be burned or destroyed. 
If it had been lawful to hold it, it would have 
been lawful to sell it. 

Oviatt v. Pond, 29 Conn. 479, was decided up- 
on a statute which provided that “no action shail 
be maintained for the recovery of possession of 
spirituous liquors or the value thereof, except in 
cases where persons owning or possessing such 
linuors with lawful intent may have been il- 
legally deprived of the same.” The court said: 
“The statvte is decisive against recovery for the 
liquor.” The court then treats the claim of un- 
constitutionality of the statute and it was sus- 
t2ined under state police power and by it the 
liquor “‘v vas put expressly out of the protection 
of the eer? This case, by every intendment of 
reason, is against, instead of in support of, the 
instant case. 

Haggerty v. St. Louis Ice | Co., 143 Mo. 
238. 44 S. W. 1114, 4o L. R. 151, 65 Am. St. 
Rep. 647 was an action for ya ages against a 
cold storage company for failing to keep game 
unlawfully stored with it in good condition. Re- 
covery was denied, the court per “Re- 
curring to the petition, it shows on its face that 
plaintiffs contracted with defendant corporation 
for the commission of a misdemeanor. It is true 
the offense is but malum prohibitum, but the 
consequences are the same as if the act were 
malum in se, since in principle there is nothing 
which should cause the result to differ in the for- 
mer case from the latter. The law wiil not 
stultify itself by promoting on the one hand what 
it prohibits on the other, and will for this reason 
leave the parties to this suit where it finds them, 
unsanctioned by its favor and unaided by its 
process.” What would have been the stultifica- 
tion? Aiding plaintiff to recover damages upon 
his contract for the commission of a _ misde- 
meanor. That case has nothing whatever to do 
with the questioa before the court, unless, per- 
haps, it were claimed that it was illegal for the 
carrier to agree to transport the slot machine and 
damages could not arise out of its being lost un- 
der transportation attempted. But the opinion 
does not go upon any such theory. The Mis- 
souri case is impliedly against the instant case, 
as had it, the court, thought as the Wisconsin 
court, it could merely have said there was no 
property in the game of which the law could 
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take any notice. But it said, instead, the contract 
was illegal, and its enforcement not to be aided. 

The other cases cited refer to contracts as 
giving no right of action, just as the Missouri 
case did, or they: refer to property being subject 
to destruction under police power This last 
clause is well exemplified in the replevin suit of 
Mullen v. Moseley, 13 Idaho 457, 90 Pac. 986, 12 
L. R. A. (N. S.) 304, 121 Am. St. Rep. 277, 13 
Ann. Cas. 450. Recovery was denied there be- 
cause the action sought to rescue property, law- 
fully seized, from the destruction the statute pre- 
scribed for its unlawful possession. 

In Nation v. District of Columbia, 34 App. D. 
C. 453, the celebrated “Carry” was found guilty 
of willfully breaking and destroying bottles of 
liquor and she claimed among other things that: 
“the same is not property in law.” The convic- 
tion was reversed on other grounds, one being 
that the proven value of the destroyed property 
took away from the police court jurisdiction of 
the offense committed. The court said “Intoxi- 
cating liquors, whether exposed for sale unlaw- 
fully or not, are property in the District of Col- 
umbia and cannot be taken or destroyed save by 
due process of law,” and interference with it by 
a private person “renders the wrongdoer liable 
both to civil action and criminal prosecution.” 

It seems to us that the last analysis of deci- 
sion in the instant case is anarchy. It would 
justify larceny because such an offense is impos- 
sible except of an article of value. State v. 
Lego (Iowa), 140 N. W. 802. Police laws 
prescribe their own means of enforcement, and 
its denunciations are merely to accomplish its 
ends. Beyond what they exact, as to property 
being property or not, it remains as it is were 
those laws not in existence. 








BOOKS RECEIVED 


Reports of Decisions of the Public Service 
Commission, First District of the State of New 
York. Volume 2. New York City. Public Ser- 
vice Commission. Review will follow. 








BOOK REVIEWS. 


SIMKINS ON EQUITY—SECOND EDITION. 

This work, by Prof. W. S. Simkins, Professor 
of Law of the University of Texas, is an en- 
largement of a work called in its first edition, 
“Equity as Applied in the State and Federal 
Court in Texas,” which appeared in 1903. The 
author said that name “was suggested by the 
fact that the citations are almost entirely tak- 
en from State and Federal reports, but never- 
theless, the work covers every topic discussed 
in treatises in equity.” He says this edition 
brings “authorities down to date with the view 
of facilitating the work of the practitioner, 
the first edition being intended only as a text 
book to aid students in following the author's 
lectures.” 

The work, therefore, is a compilation of rul- 
ings from the cases indicated, logically ar- 
Tanged and without doubt should prove use- 
ful to Texas practitioners and in a measure- 
able way to lawyers of other jurisdictions. 





This volume is gotten up in substantial and 
attractive form, bound in law buckram and 
published by Vernon Law Book (Co., Kansas 
City, Mo. 1911. 


FROST ON INCORPORATION AND ORGANI- 
ZATION OF CORPORATIONS—FOURTH 
EDITION. 

The first edition of this work appeared in 
1904. The nature of the work readily accounts 
for the number of editions that have followed. 
This last edition contains in it more than 900 
pages, 210 pages of text, 400 pages of “Di- 
gest of the Incorporation Acts of the Several 
States and Territories of the United States,” 
and some 270 pages of “Forms and Precedents.” 
The remainder consists of Tables of Organiza- 
tion Taxes and Franchise taxes and general in- 
dex. Naturally, therefore, it should be deemed 

a very complete reference book. 

The volume is bound in law buckram, of 
handsome, substantial appearance and published 
by Little, Brown & Company, Boston, 1913. 








HUMOR OF THE LAW. 





“Why do you wish to be excused?” asked the 
judge of the unwilling juror. 

“I'm deaf, Your Honor—so deaf that I really 
don’t believe I could hear more than one side 
of the case.” 


The following is said to be a copy of a let- 
ter sent by a member of the legal profession to 
a person who was indebted to one of his clients: 
“Sir, I am desired to apply to you for the sum 
of twenty pounds due to my client, Mr. Jones. 
If you send me the money by this day week 
you will oblige me—if not I shall oblige you.” 


“She insisted on having a woman lawyer se- 
cure her divorce.” 

“Why was she so particular?” 

“She did not want to,go contrary to that por- 
tion of the marriage ceremony that reads: 
‘Let no man put asunder.’” 


John is seven and the son of a lawyer. The 
father is much given to making fine distinctions 
in evidence, and the boy had often heard his 
father discuss the technical difference between 
absolute lying, misstatements of fact and the 
like. 

The youngster had been caught in some boy- 
ish misdeed, and for once, in a way, though 
ordinarily a truthful lad, he attempted to 
smooth matters cver. 

“Son, look me straight in the eye and tell 
me if that statement is the truth,” said the 
father, severely. 

“Well, dad, I think that was a misstatement 
of fact,” replied the boy. “It would have 
been a lie if I had expected you to believe it, 
but I didn’t have much hope.” 

The father will be more careful in the future 
how he discusses abstract subjects around the 
house.—Exchange. 
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1. Bankruptey—Conditional Sale.—A_ seller 


of property to a bankrupt by a contract of con- 
ditional sale providing that. it should be insured 
for his benefit held entitled to the proceeds of 
the insurance, where the property burned with- 
in four months prior to the bankruptcy, al- 
though the bankrupt insured in his own name. 
—In re Zitron, U. 8. D. C., 203 F. 79. 

2. Discharge.—Where a voluntary bank- 
rupt claimed to have no assets, but it appeared 
that he had been in business and had success- 
fully disposed of three different concerns us- 
ing his sister to hold the proceeds, he was not 
entitled to a discharge.—In re Miller, U. S. D. 
C., 203 Fed. 170. 

3. Discharge.—That a bankrupt in the 
course of an extended examination made a 
misstatement concerning his want of knowledge 
of his insolvency at a particular time was in- 
sufficient to warrant a denial of a discharge 
on the ground that he made a false oath.—In 
re Marcus, C. C. A., 203 Fed. 29. 

4. Estoppel.—An order of the bankruptcy 
court directing the assignee for the benefit of 
creditors to deposit the proceeds of sales of 
the bankrupt’s goods in the bankruptcy court held 
only to place the money in custodia legis, and 
not to estop the trustee from suing to set aside 
the sales for fraud.—Faulkner v. Kaplon, U. S. 
D. C., 203 Fed. 114. 

5. Exemption.—A bankrupt who made a 
grossly false statement of his financial condi- 
tion to a mercantile agency held not entitled to 

















exemption from property not paid for, and 
which was presumably obtained on credit by 
reason of such statement.—In re Peacock, U. 
8. D. C., 203 F. 191. 


6. Foreign Corporation.—A corporation 
engaged in the business of mining and selling 
coal whose lands and mining operations are all 
in the state by which it is chartered is not 
subject to bankruptcy proceedings in another 
state, although it may maintain its principal 
office there.—In re Tygarts River Coal Co., U. 
Ss. D. C. 203 Fed. 178. 





7. Practice.—-—An order of a referee deny- 
ing a motion to dismiss a petition by a trus- 
tee to require the bankrupt to turn over prop- 
erty held not reviewable as a final order.—In re 
Schimmel, U. S. D. C., 203 Fed. 181. 

8. Practice —Mere pendency of an invol- 
untary bankruptcy petition does not deprive the 
court of jurisdiction to receive and consider a 
voluntary petition.—In re Lachenmaier, C. C. A, 











203 Fed. 32. 
9. State Court.—The power to stay actions 


pending in the state court against a panikrupt 
is given only for the benefit of the bankrupt's 
estate, and, if the estate nas in) interest in the 
suit, it can not properly be stayec.—in re Fed- 
eral Biscuit Co., C. C. A., 203 Fed. 37. 

10 Bills and Notes—Burden of Proof.—The 
fact that the consideration is stated on the 
face of a note does not carry with it any notice 
of the failure of the consideration.—Stubbs v. 
Fourth Nat. Bank of Macon, Ga., 77 S. E. 893. 

11. Defenses.—An executed agreement be- 
tween the maker and the payee of a note for a 
method of payment different from that set out 
therein is a good defense to an action thereon 
by the payee or his assignee with notice; but a 
purchaser for value without notice who after- 
wards has notice of such payment or equity is 
an innocent holder only as to so much of the 
consideration as had been paid by him before 








the notice.—Certain v. Smith, Ind. 101 N. E. 
319. 

12. Demand.—A note payable on demand 
is due within a reasonable time after its date — 
McAdam v. Grand Forks Mercantile Co., N. D., 
140 N. W. 725. 

13.——Descriptio Personae. — -A promissvury 


note signed “C. M. S., Administrator of the 


Estate of F. B. S.,” is a personal obligation of 
Cc M. S.; the added words being descript‘o 
personae.—Stubbs v. Fourth Nat. Bank of Ma- 





con, Ga., 77 8. E, 893. 

14. Gift—A person who takes 
notes as a gift, without paying any considera- 
tion therefor, take only the right of the donor 
therein.—Holladay v. Rich, Neb., 140 N. W. 794. 
Description of 


promissory 





Boundaries—Description. — 
boundary line as west edge of swamp held 
clearly a clerical mistake for “east edge,” 
where the west edge would not agree with the 
other calls of the deed, and earlier deeds show- 
ed that the cast edge was intended.—Ipock V. 


Gaskins, N. C., 77 S. E. 843. 
16.——Meanders.—A patent to land, one of 
the boundaries of which is shown by the offi- 


cial plat of survey to be the shore of a navig- 
able lake, may include strips of land extend- 
ing into the lake.—Perry v. Board of Com’rs 
of Caddo Levee Dist., La., 61 So. 511. 
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17. Bridges—Highway.—A “public bridge” is 
a public highway and a bridge in the public 
highway is a public bridge——Murphy v. Village 
of Ft. Edward, 140 N. Y. Supp. 885. 

18. Brokers—Place of Performance.—Where 
a real estate broker’s contract, authorizing him 
to sell land in another state, is to be performed 
in that state and is valid under the statutes of 
that state, he may in an action in Nebraska, 
recover a commission for finding a purchaser. 
—Howell v. North, Neb., 140 N. W. 77% 

19. Carriers of Goods—Bill of Lading.—To 
guard against estoppel to deny receipt of the 
amount of goods stated in the bill of lading, 
the carrier may insert “shipper’s load and 
count,’ or some like clause, and will not then 
be liable to an assignee for value if the carrier 
delivers all the goods received.—Nashville C. & 
st. L. Ry. Co. v. Flournoy, Ga., 77 S. E. 797. 

20. Bill of Lading.—Bills of lading for 
goods shipped to purchaser held prima facie 
but not conclusive evidence of the amount of 
goods shipped; and the purchaser could show 
that the seller had not in fact shipped the 
quantity purchased.—Reid Phosphate Co. v. 
Farmers’ Fertilizer Co., S. C., 77 S E. 863. 

71. -Limitation of Liability—Where plain- 
tiff, a common carrier, undertook to transport 
a car load of horses for defendants, and they 
did not agree to a limitation on the value of 
the horses which entitled them to a lesser rate, 
the minds of the parties never meeting upon 
this proposition, plaintiff is entitled to recover 
the reguiar charge.—American Express Co. v. 
Kimball & Nutter, N. H., 86 Atl. 258. 

22. Carriers of Passengers—Obvious Danger. 
—Where a passenger, transferred because of 
an obstruction from one car to another follows 
the course suggested by employes and with- 
out fault is injured, the injury is not charge- 
able to his negligence, unless the danger is 
obvious.—Killmeyer v. Wheeling Traction Co., 
W. Va, 77 S. EB 908. 

23.——Drunken Passenger.—A passenger is 
entitled to the benefit of the carrier’s right to 
exclude or expel persons who, from s:ntoxica- 
tion or the use of improper language, may 
cause annoyance.—Thayer y. Old Colony St. Ry. 
Co., Mass., 101 N. E. 368.° 








24. Chattel Mortgages—Description.—A chat- 
tel mortgage on a bale of cotton, describing it 
“one 500-pound bale of cotton to be grown 
in the year 1911 on lands of H. in Oconee coun- 
ty, adjoining lands of A. and others, where I 
now live,” sufficiently described the property 
mortgaged.—Brown v. Hughes, S. C., 77 S. E. 


as 
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25.——Foreclosure.—Where a sale under a 
chattel mortgage was not good as a public 
Sale because of failure to give the notice re- 
quired by the mortgage, the market value of 
the property at the time and place of sale, and 
not the amount of the bid thereat, should be 
credited upon the purchase-money note.—Ault- 
man & Taylor Machinery Co. v. Forest, Colo., 
130 Pac. 1086. 


26 





Removal of Property.—Where a horse 
has been mortgaged and the mortgage record- 
ed in one county, and the horse is removed to 
another county and sold before the expiration 
of three months, the purchaser at such time 
does not acquire a good title by selling the 





horse after the expiration of the three months 
to a purchaser in good faith, and then repur- 
chasing it.—Hutto & Arnold v. Garner, Ala., 61 
So. 477. 

27. Contracts—Construction.—The courts in- 
cline strongly against the construction of prom- 
ises in a contract as independent, and, in the 
absence of clear language, promises forming 
the consideration for each other will be hela 
dependent.—Stockstill v. Byrd, La., 61 So. 446. 

28. Election of Remedies.—A party having 
the election to rescind or rely on the contract 
must exercise the election promptly; and fail- 
ure to rescind before the other party has 
changed his position is evidence of an election 
to stand on the contract.—Reed v. Benzine-ated 
Soap Co,. N. J., 8€ Atl. 263. 

29.——-Law of Place.—The duties and liabili- 
ties of a party to a contract made in another 
state must be judged by the standards of the 
unwritten law of the forum where no other rule 
of the loci contractus has been pleaded and 
proved.—Dibert v. D’Arcy, Mo., 154 S. W. 1116. 

30. Public Policy.—A contract for procur- 
ing by-bidders at an auction being against pub- 
lic policy, no recovery can be had _ thereon 
though the answer did not set up the illegali- 
ty.—Dealey v. East San Mateo Land Co., Cal., 
130 Pac. 1066. 

31. Third Person.—Where an _ insurance 
agent agreed that the agent’s commissions 
would be paid to plaintiff, and delivered the 
commissions to insured for plaintiff, plaintiff 
could sue insured therefor as the person for 
whose benefit the contract was made, although 
insured had subsequently returned the commis- 
sions to the agent.—Thomas v. Atkinson, S. 
C.. Fh ee 

32. Waiver.—A requirement of a building 
contract that no alteration shall be made ex- 
cept on written order is waived, in absence of 
fraud, where alterations are made with the 
participation of all concerned.—Expanded Metal 
Fireproofing Co. v. Noel Const. Co., Ohio, 101 
N. E. 348. : 

33. Corporations—Dividends.—W here divi- 
dends are paid out of the capital stock, cor- 
porate creditors, who were such when the divi- 
dend was declared or afterward became such, 
may compel stockholders receiving such divi- 
dend to refund it.—Fricke v. Angemeier, Ind., 
101 N. EB. 329. 


34. Forfeiture of Charter.—A_ baseball 
club’s corporate franchise cannot be forfeited 
for violation of Shannon’s Code, §§ 3029, 3031, 
forbidding games and sports on Sunday, the 
provisions not mentioning baseball, when only 
a penalty was prescribed, and such penalty was 
exclusive in the absence of a showing of a 
nuisance.—State v. Nashville Baseball Club, 
Tenn., 154 S. W. 1151. 


35. Receiver.—Where a court has appoint- 
ed a special receiver for an insolvent mining 
company and is winding up its affairs, it may 
enjoin the lessors of a mining lease from for- 
feiting the leased premises for breach of coven- 
ant to pay rents, and require them to accept 
payment out of the proceeds of the sale of 
corporate assets.—Parr v. Blue Ridge Coal Co., 
W. Va., 77 S. E. 894. 

36. Stockholders.—Minority stockholders 
of a corporation, the assets of which had been 





























420 


CENTRAL LAW JOURNAL. 











transferred to another company, held barred by 
laches from obtaining a rescission, where they 
delayed for nearly a year, during which the 
rights of bondholders and other creditors had 
intervened.—Marks v. Merrill Paper Co., C. C. 
A., 203 Fed. 16. 

37.——Ultra Vires.—The right of a corpora- 
tion to hold property cannot ordinarily be 
questioned by a private citizen, but only by the 


state.—Kohlruss v. Zachery, Ga. 77 S. E. 812. 





38. Costs—Solicitor’s Fees.—The 
Court, affirming a decree dissolving an injunc- 
tion and providing for a solicitor’s fee for de- 
fending the suit,.may allow appellees a solicit- 
for services in the Supreme Court in 





Supreme 


or’s fee 


resisting the appeal—Gulf & S. IL R. Co v. 
Walker, Miss., 61 So. 458. 

39. Cevenants—Breach.—A complaint which 
failed to show that there had been an ouster 


or eviction under superior title was insufficient 
to state a cause of action for breach of a coven- 
ant of warranty—Richmond Cedar Works v. J. 
L. Roper Lumber Co., N. C., 77 S. E. 770. 

40. Criminal Law—Confession.—A confession 
will not authorize a conviction without proof 
of the corpus delicti aliunde.—Simms v. State, 
Ga., 77 S. E. 891. 

41.—Intent.—While most criminal offenses in- 
volve guilty knowledge or intent, the Legisla- 
ture may forbid the doing of an act and make 
it criminal without regard to the doer’s in- 
tent.—People v. Hatinger, Mich., 140 N. W. 648. 

42.——-Labor Union.—On the trial of 
employe for killing a nonunion workman, 
prosecution held properly permitted to 
the commission of an assault at the same time 
on another nonunion employe who was with 
decedent at the time of the shooting.—People 
v. O’Bryan, Cal., 130 Pac. 1042. 

43. 


a union 
the 
show 








Opinion Evidence.—Testimony that de- 
fendant, when witness came suddenly on him 
while counting money, acted “kind of sneaky 
about it,” is not a statement of an inference or 
conclusion, but a description of conduct.—Com- 
monwealth v. Borasky, Mass., 101 N. E. 377. 


44. Res sestae.—Where accused after 
shooting deceased, in the presence of several, 
pointed his weapon at them, and told them not 
to leave the room, evidence of those statements, 
though made as much as 10 minutes after tue 
killing, is admissible as part of the res gestae 
tending to show accused’s attitude of mind.— 
State v. Martin, S. C., 77 S. E. 721 

45. Self Serving Declaration.—The acts, 
declarations, and demeanor of an accused before 
or after the offense, unless a part of the res- 
gestae, are not admissible for him.—Jones v. 
State, Ala., 61 So. 43 

46. Damages—Attorney Fees.—In personal 
injury actions attorney’s fees form no part of 
the compensation.—San Antonio Traction Co. v. 
Cassanova, Tex., 154 S. W. 1190. 

47. Dedication—Acceptance. That subse- 
quent to a dedication of premises substantial 
buildings were erected upon it, and that the 
premises were permanently occupied as private 
property, is inconsistent with and tends to 
negative acceptance of the dedication to public 
use.—Kelley v Jones, Me., 86 Atl. 252. 

48. Deeds—Confidential Relation.—Where a 
physician solicits and procures a conveyance to 
himself of his patient’s property, whether by 
way of gift or purchase, the burden is on him 
to show that the patient’s confidence was not 
abused, and that undue influence was not ex- 
erted.—Butler v. Gleason, Mass., 101 N. E. 371. 

49. Consideration.—As between the gran- 
tor and grantee, the payment of a debi of the 




















former, though barred by limitations, is a valia 
consideration.—Walker v. Walker, Ga., 77 S. &, 
795. 

50. Descent and Distribution— Advancement, 
—A grant of land by a wife’s father to the 
husband during coverture, reciting no consid- 
eration, is presumptively an advancement to 
the wife.—White v. White, W. Va., 77 S. 
911. 

51. Divoree—Alimony.—Where a divorce is 


granted for the offense of the husband, the 
court may allow alimony and from time to time 
modify its orders in these respects, the court 
cannot after the rendition of a judgment which 
did not awa:ra the wife alimony, make any 
allowance.—Cameron v. Cameron, S. D., 149 
N. W. 700. 


52. Failure to 
ground for divorce that a husband, having 
sufficient ability, without just cause fails and 
refuses to support his wife.—Svanda vy. Svan- 
da, Neb., 140 N. W. 777. 

53. Equity—Stipulations.—Where the rules 


of court fix the per diem compensation of a 
master, unless an additional allowance is made, 





Support.—It is sufficient 








a stipulation by which the parties to a suit 
agree to pay him an increased amount is in 
violation of such rules, and will not be sane- 
tioned.—In re Berkeley, C. C. A., 203 Fed. 7. 
54. Estoppel—Equity.—The defense of es- 
toppel against the assertion of title to prop- 
erty is not availaole in an equity suit other- 


wise than by pleading.—Dibert v. DArcy, Mo., 
154 Ss. W. 1116. 

55. Warranty Deed.—Grantors in a war- 
ranty deed for a valid consideration cannot re- 
pudiate it, and are estopped from reclaiming 





the property on the ground that under the 
original deed to them they did not have au- 
thority to make the conveyance.—Walker v. 
Walker, Ga., 77 S. EL 795. 


56. Evidence—Expert Testimony.—When all 
the circumstances can be fully and adequately 
described, and are such that their bearing on 
the issue can be estimated by all men without 
special knowledge or training, the opinions of 





experts are not admissible-—Ake vy. City of 
Pittsburgh, Pa., 86 Atl. 268. 
57.——Expert Testimony.—Expert testimony 


is admissible in many cases because the litiga- 
tion involves matters upon which people in gen- 
eral are incompetent to form opinions, and be- 
cause the witness has made a special study of 
the subject.—Hintz v. Wagner, N. D., 140 N. 
W. 729 

58. Judicial 
is so much a part 
our time that the 
tice of its general 
Mo., 154 S. W. 1116. 

59.——Silence.—While the doctrine of silence 
in the presence of an accusation is some evi- 
dence of acquiescence in the charge, evidence 
or admissions by silence is to be received with 
great caution, and where there is no reason for 
answering the accusations, or the charge is 
one which does not naturally call for a reply, 
silence cannot be treated as an admission.— 
Boney v. Boney, N. C., 77 S. E. 78 

60. Explosives—Manufacturers.—If a 
drink manufacturing company did not know- 
ingly use defective bottles, it is not liable for 
injuries caused by the explosion of a soft 
drink bottle while in plaintiff's possession for 
retail sale, though the bottle was in fact de- 
fective.—Stone v. Van Noy Railroad News Co., 
Ky., 154 S. W. 1092. 

61. Fixtures—Annexation.—A_ fixture ; 
not only be annexed to the freehold, but it 
must appear from the nature of the annexa- 
tion, the adaptation of the annexed article to 
the uses and purposes of the freehold at the 
time of annexation, and the relation to it of 
the annexing party that he intended a perman- 
ent addition to tne freehold.—Radigan Vv. 
Hughes, Conn., 86 Atl. 220. 


Notice.—The stock 
of the financial method of 
eourts will take judicial no- 
nature.—Dibert v. D’Arcy, 


exchange 





soft 





must 


62. Food—Manufacturer.—A manufacturer of 
pies was bound, in their preparation. to take 
every reasonable precaution to supply an ar- 
ticle which would not be deleterious to the 


consumer’s health, apart from any expectation 
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of pecuniary gain or apprehension of loss.— ) in their nature, separate indictments may be 
Wilson v. J. G. & B. S. Ferguson Co., Mass., maintained for each one; consequently under 


101 N. E. 381. 

63. Fraudulent Conveyances—Consideration. 
—Where a debtor, being unable by reason of 
jliness to successfully conduct his business, at 
the solicitation of his wife, conveys property to 
her, but retains more than enough to meet his 
outstanding debts, such conveyance is not in 
fraud of creditors, though he afterwards_ be- 
comes insolvent.—Wilks v. Greacen, 140 N. Y. 
Supp. 851. 

64. Setting Aside—A mortgage given to 
defraud creditors may be set aside, even though 
executed upon a valuable consideration.—Gray 
y. Anderson Hardware Co., 8S. C., 77 S. E. 742. 

65. Gifts—Intent.—An insurance policy run- 
ning to one’s eState may be the subject of a 
gift without any assignment; delivery with in- 
tent to pass title irrevocably being sufficient. 
—Gledhill v. McCoombs, Me., 86 Atl. 247. 

66. Voluntary.—It matters not that the 
donor's life was not endangered, if, by reason of 
aicoholism, the donor believed it to be in dan- 
ger, nor that hallucinations ‘were not produced 
by the conduct of the donee; and if through 
fear, however groundless, the donor executed a 
gift, it was not the voluntary act of a dispos- 
ing mind.—Davis v. Parsons, Cal., 130 Pac. 
1055. *! 

67. Husband and Wife—Community Prop- 
erty.—Public land purchased from the state in 
the name of either husband or wife while they 
are living together is prima facie community 
property, but the presumption may be over- 
come by proof that, as between the husvand and 
wife, such land is the separate property of one 
or the other.—McClintic v. Midland Grocery & 
Dry Goods Co., Tex., 154 S. W. 1157. 

68. Mortgage by Wife.—A mortgage given 
by a wife on her separate property to indem- 
nify a surety on the official bond of her hus- 
band, who has misappropriated funds, in the 
hope of saving him from arrest and imprison- 
ment, is not void for want of consideration.— 
Bode v. Jussen, Neb., 140 N. W. 768. 

69. Indictment and Information—Misnomer. 
—An indictment which sets forth the defend- 
ant’s Christian name by initials only is subject 
to plea in abatement, unless it is alleged that 
such name was unknown to the grand jury ex- 
cept as laid in the indictment.—Jones v. State, 
Ala., 61 So. 434. 

70.—Sufficiency.—As a general rule, when a 
Statute cr! new offense unknown to the 
common law, and describes its constituents, the 
offense may be charged in the language of the 
statute.—Sellers v. State, Ala., 61 So. 485. 

71. Injunection—Intoxicating Liquor.—Where 
a brewing company lends defendant money to 
pay for a liquor tax certificate and also fix- 
tures at a cost of about $1,200, in consideration 
of which the defendant was to sell no beer but 
that of the said company, the inducing cause 
being the performance of the covenant of the 
defendant to sell no other beer, and it appeared 
defendant was not financially responsible, such 
covenant was enforceable by injunction.—Pabst 
Brewing Co, v. Sloane, 140 N. Y. Supp. 85v. 

72. Insuranee—Burden of Proof.—The burden 
is upon the insurance company to show a for- 
feiture by failure to give notice of the casual- 
ty, as required by the policy.—Huguenin Vv. 
Continental Casualty Co., S. C., 77 S. E. 751. 

73.—.ustoppel—Where an insurer refused to 
accept a beneficiary’s check in payment of the 
mium on a life policy solely on the ground 
that the insurance contract had been canceled, 
it cannot subsequently defend an action on the 
policy on the ground of nonpayment of pre- 
miums.—Indiana Nat. Life Ins. Co. v. MeGinnis, 
Ind., N. E. 289. 

74.——Misrepresentation.—A misstatement of 
fact in the proof of loss, made after the in- 
surer and the insured have agreed to the dam - 
ages in dispute, is not a proper subject of suit 
or defense, where the insurer did not rely on 
the misstatement, and it was  perfunctorily 
made without fraudulent intent.—Springfield 
Fire & Marine Ins. Co. v. Peterson, Neb., 140 
N. W. 760. 

75. Intoxieating Liquors—Separate Offenses. 
—Where violations of law are not continuous 
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indictments for selling intoxicating liquors one 
may be convicted ior each separate sale.—State 
v. Freeman, N. C., 77 S. E. 780. 


76. Judgment—Master and Servant.—Where 
two parties shown to sustain the relation of 
master and servant are jointly charged with 
negligence, and where the master is sought to 
be held only upon the doctrine of respondeat 
superior, a judgment on a general verdict in 
favor of the servant will bar a judgment against 
the master.—Childress y. Lake Erie & W. R. 
Co., Ind., 101 N. E. 332. 


77. Tortfeasors.—_Judgment may be had 
against all, or any one or more, of several tort- 
feasors, joined as defendants in a single ac- 
tion.— Webber v. Town of Jonesville, S. SG se 
S. E 857. 


78. Landlord and Tenant—Enjoyment.—A 
landlord has no right to forbid a third person 
from going upon rented premises for a lawful 
purpose with the tenant’s permission; the ten- 
ant being entitled to the undisturbed enjoy- 
ment of his possession.—Mitchell v. State, Ga., 
77 S&S E. 889. 


79. Tenancy at Will.—A tenancy at will is 
determinable, not only by the withdrawal of 
the owner’s consent, but also by his death, 
alienation, or demise of the land, or by any- 
thing which deprives him of the right to furth- 
er consent to the tenancy.—Radigan vy. Hughes, 
Conn., 86 Atl. 220. 


80. Libel and Slander—Slander of Title.— 
The rule that possession of part of a tract, 
with title to the whole, is sufficient in a pos- 
sessory action for recovery of the whole applies 
in a suit for slander of title to land acquired 
from the United States as appurtenant to that 
specifically described in the patent, when the 
plaintiff has possession of the land so described. 
—Perry v. Board of Com'rs. of Caddo Level Dis- 
trict, La., 61 So. 611. 


81. Marriage—Annulment.—Neither mental 
weakness of a husband nor a fraudulent con- 
spiracy between the wife’s father and friends 
to induce him to contract the marriage will au- 
thorize an annulment of the marriage, unless 
the husband was an idiot or insane at the time 
the marriage ceremony was performed.—Svan- 
da v. Svanda, Neb., 140 N. W. 777. 


82. Master and Servant—Assumption of Risk. 
—Where a railroad roadmaster negligently ord- 
ered plaintiff, a section hand, to cut off the 
head of a spike with a cleaver and hammer, 
and in doing this the spike head flew into 
p.aintiff’s eye, and put it out, plaintiff did 
not assume the risk as a matter of law.—Hank- 
inson v. charleston & W. C. Ry. Co., S. C., 77 
S. E. 863. 


83. Inspection.—A master does not owe the 














duty of inspecting tools of simple character, 
such as a hammer weighing 2% pounds, used 


by a riveter who had exclusive control and cus- 
tody of it—American Car & Foundry Co. v. 
Fess, Ind., 101 N. E. 018. 

84. Proximate Cause.—Proximate cause of 
an injury to a servant stepping into a trapdoor 
in a staiwway left open by another servant is the 
concurrent negligence of the servant and the 
master in allowing such a danger in the prem- 
ises.—Reilly v. Nicoll, W Va., 77 S. E. 897. 

85. Subcontractor.—Where a servant of a 
subcontractor in the construction of a building 
was injured by the fall of marble negligently 
piled in a room by servants of another sub- 
contractor with the consent of defendant's su- 
perintendent, in charge of the building, defend- 
ant was not relieved from liability because the 
negligence was that of a subcontractor.— 
Murch Bros. Const. vo. v. Johnson, C. C. A, 
203 Fed. . 

86. Mortgages—Junior Encumbrance.—A ju- 
nior incumbrancer is entitled to pay the inter- 
est due upon a prior mortgage for his protec- 
tion, and having done so, to be treated as the 
assignee of the claim.—Hawkins v. Maxwell, 
140 N. Y¥. Supp. 909. . 

87. Municipal Corporations—Business En- 
terprise.—It is no part of the duty of a muni- 
cipal corporation to engage in a purely busi- 
ness enterprise; and, when it obtains permis- 
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sion to do so, it acts in a purely private capacity 
and is bound by the rules applicable to any 
other corporation or person engaged in like 
a? * ifr vy. City of Lincoln, Neb., 140 


88. Common Knowledge.—It is a matter of 
common knowledge that the plowing off of 
Steam by a locomotive happens automatically, 
and is of such frequent occurrence that it is a 
proper matter for the jury to determine whether 
a driver of a spirited team should not have 
foreseen such a contingency.—Davis v. C. & J. 
Michel Brewing Co., S. D., 140 N. W. 694. 


89. Negligence—Wilful Wrong.—A mere er- 
ror in judgment may constitute simple negli- 
gence; but to constitute a wilful wrong there 
must be a purpose to injure, and to constitute 
wanton negligence the act must be done in- 
tentionally with knowledge that injury will 
probably result, and with a reckless indiffer- 
ence to consequences.—Birminghnam Ry., Light 
& Power Co. v. Norton, Ala., 61 So. 459. 

90. Patents—Infringement.—An infringer of 
a patent is a trustee ex maleficio for the own- 
er of the exclusive right protected by the pat- 
ent, and as such is bound to account for pro- 
fits—In re Beckwith, C. C. A., 203 Fed. 45. 


91. Principal and Agent—Proof of Agency.— 
While agency cannot be proved by the declara- 
tions of the agent, such declarations are ad- 
missible, when accompanied by other evidence 
of his conduct as agent, and ‘of the alleged 
principals acceptance of the fruits of the 
agency.—Weiner Bros. Co. v. ‘sucker, Ga., 77 
S. E. 811. 

92. Ratlroads—Discovered Peril.—A railroad 
company is liable to a trespasser on its trestle 
without ability to save himself from injury, 
where the trainmen discovered, or by the ex- 
ercise of care might have discovered him, and 
avoided the accident.—Roberts y. Louisiana Ry. 
& Navigation Co., La., 61 So. 522. 

93. Release—Amendment.—The fact that the 
injured person’s subsequent recovery is not so 
rapid as he expected is not ground for annull- 
ing the release of damages from such personal 
injury.—Borden v. Sandy River & R. L. R. Co., 
Me., 86 Atl. 242. 

94. Sales—Condition Precedent.—Where a 
seller fails to perform a condition to his right 
to the price, the buyer need not rescind by re- 
turning the goods in order to avoid liability.— 
National Cable & Mfg. Co. v. Filbert, S. D. 140 
N. W. 741. 





95. Conditional Sale.—A seller by a con- 
tract of conditional sale, on maturity of the 
debt, may retake the property and thus cance} 
the debt, or he may bring action to recover the 
debt and thus affirm the sale and waive reser- 
vation of title, though he need not take any 
action unless he desires.—Hollenberg Music Co 
v. Bankston, Ark., 154 S. W. 1139. 

96. Implied Warranty.—Where mill feed 
was bought from a dealer in the original manu- 
facturer’s package, without any representation 
from the dealer or reliance upon his judgment, 
knowing that there has been no inspection by 
the dealer, there is no implied warranty by the 
retailer as to its fitness to be fed to cattle, al- 
though he knew that it was bought for that 
purpose, and he is not liable for the death of 
cattle on account of glass being in such feed. 
Walden v. Wheeler, Ky., 154 S. W. 1088. 

97. Misrepresentation.—Ieven if the pur- 
chaser of a traction engine was under an obli- 
gation to make an examination of it for himself 
before signing a contract of purchase, and failed 
to do «so. his failure did not preclude him from 
Geoferdine an action for the nrics on the grourd 
of fraudulent representations by the _ seller’s 
agent.—J. I. Case Threshing Mach. Co. v. Mc- 
Kay. N. C. 77 S. E. 848. 

98. Order.—An order for a cash register to 
he shipped “as soon as possible’ was not com- 
plied with by the seller by building and ship- 
ping it in ten weeks, the same as other orders 
in the ordinary course of business—National 
Cash Register Co. v. McCann, 140 N. Y. Supp. 
916. 

99. Reasonable Time.—The term “reason- 
able time,” under the rule requiring the re- 
turn of defective goods by the buyer within a 




















‘ reasonable: time, usually depends on the par. 


ticular circumstances, and when the facts are 

undisputed it is a question of law, but is a jury 

question where they depend partly upon ip. 

terences.—American Steam Gauge & Vaive Mfg. 

= —_— Iron Foundry Co., Mass., 16} 
. BE. 376 


100. Specific Performance—Executory (Con- 
tract.—A court of equity may enforce specific 
performance of an executory contract to lease 
, es, v. Keeney, 140 N. Y. Supp. 
912. 

101. Indefiniteness.—A contract wherein the 
venuor receipted for a certain sum as part 
payment of certain land, not definitely located 
or described, and the purchaser agreed to build 
and reside “in a nice residence on apove prop. 
erty,” held not enforceable in a suit for specific 
performance.—Young v. Flournoy, Ga., 77 S. BE, 
807. 

102.——Option.—Where accepted, an _ option 
for the sale of realty is enforceable, although 
not supported by any consideration.—Brewer y, 
Sowers, Md., 86 Atl. 228. 

103. Street RailroOads—Punitive Damages— 
Where persons on a street railroad track were 
injured in a collision resulting from the inten- 
tional act of the motorman in running the car 
at an unlawful speed, punitive uamages may 
be awarded.—Kramer v. Greenville, S. & A. Ry, 
Co., S. C. 77 S. E. 738. 

104. Subrogation—Notice.—That a bank re- 
ceived 26 checks drawn in the name of a coun- 
ty by the drawer as county treasurer was suffi- 
cient notice to the payee of the checks that the 
money belonged to the county, and not to the 
treasurer as an individual.—Northern Trust Co. 
v. First Nat. Bank, N. D. 140 N. W. 705. 

105. Volunteer.—An heir, having an inter- 
est in an estate, who paid claims against the 
estate, was not a “volunteer,” within the rule 
that a volunteer is not entitled to subrogation. 
—Chamness v. Chamness’ Estate, Ind., 101 N. E. 
323. 

106. Trusts—Construction.—Where a trust is 
created and defined by contract, it will be con- 
strued, in cases of doubt, favorably to pre- 
serve the interest of the beneficiary.—Dibert v. 
D’Arcy, Mo., 154 S. W. 1116. 

107. Equity.—Where an administrator at- 
tempts for his own use to acquire an interest 
in the estate, equity impresses a constructive 
trust on his title, regardless of whether it was 
acquired innocently, or without knowledge that 
the property belonged to the estate, or was 
tainted with actual rraud.—Arnold vy. Smith, 
Minn., 140 WN. W. 748. 

108. Vendor and Purchaser—Delivery of 
Deed.—Where no place is mentioned in the of- 
fer, the seller is not required to accep: payment 
or deliver deed elsewhere than at his residence. 
—Knox v. McMurray, Iowa, 140 N. W. 652. 

109. Estoppel.—Where one acquires pos- 
session of land by contract or agreement with 
another and in subordination to his title, he 
cannot ordinarily dispute that title until he 
has surrendered the possession so acquired and 
placed the other party at arm’s length with 
himself.—Nance v. Rourk, N. C., 77 S. E. 757. 

110. Estoppel.—Where a vendee had pos- 
session under the contract for six years, and 
for more than two years failed to make any 
payments of principal or interest as required 
by the contract, a rescission by the vendor 
could not be denied on the ground that he had 
not been injured by the vendee’s default.—Bar- 
rows v. Harter, Cal., 130 Pac. 1050. 

111. Estoppel.—While the registry statute 
does not convey title or create a lien, the reo 
ords may operate as an estoppel in favor of 
persons who rely on them and against those 
who by neglect to put an instrument on record 
have permitted the record to mislead others.— 
Hunter v. State Bank of Florida, Fla., 61 S80. 
497. 

112. Waters and Water Courses—Riparian 
Owner.—The rights of riparian owners to Us 
water of a stream for irrigation are equal a* 
between upper and lower owners: the water 
being proportioned in accordance with the num- 
ber of acres of riparian land owned by each— 
Matagorda Canal Co. vy. Markham Irr. Co., TeX» 
154 S. W. 1176. 
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relief. 


Every form supported by authority! 
You cannot afford to be without it—it will 
pay for itself every week many times over. 


PRICE, $3.00; DELIVERED FREE. 


Central Law Journal Company 


420 Market %treet St. Louis, Mo. 





New Index-Digest 





to the 


Central Law Journal 





NOW READY 





the bound volumes. 


since Volume 55. 


420 Market St. 





Many subscribers, in fact, nearly all subscribers to the Central Law Journal, keep 
These subscribers have been demanding for several years, a digest to the volumes 


So much valuable matter is contained in these volumes that subscribers become 
impatient when unable to find certain articles or annotations that they wish to find. 


Not a few of our subscribers have said that with a good digest, the last eighteen | 
volumes of the Central Law Journal are more suggestive and helpful on unusual or 
difficult questions than any other set of books on their shelves. 


The new index covers volumes 55 to 72 
It sells for $3.50 delivered 


Central Law Journal Company 


St. Louis, Mo. 
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VERNON LAW BOOK COMPANY 


Kansas City, Missouri 


NEW BOOKS NOW READY 


Fuller on Accident and Employers’ 
Liability Insurance 


H ERE is a brand new textbook, designed to fill the well-recognized need ftr 
an accurate and complete work on the growing and important subject of 
accident insurance. 

The author treats the various questions which arise in connection with the 
contract itself, the cause of injury, risks which are accepted, the amount of lia- 
bility, notice and proofs of death, etc. . 

Employers’ liability insurance is a distinct feature of the book. While it is 
a development of accident insurance, it now constitutes a well-defined branch of 
the subject, and one which is constantly assuming greater importance. ‘The 
author has confined his treatment of this branch of the law to the general prin- 
ciples as laid down by the courts, and does not attempt to cover statutory em- 
ployers’ liability, for the reason that the constant changes which are now going 
on would make such a treatment of only temporary value. 

There are in all seven great chapters covering Contracts of Accident Insurance, 
Cause of Injury or Death, Accepted Risks, Amount of Liability, Notice $5: 





and Proofs of Accident or Death, Liability, Payment, Discharge and Em- 
ployers’ Liabilty Insurance. 550 Pages, Bound in Buckram, .- - Price 


SECOND EDITION 
Clephane on Organization and Management 
of Business Corporations 


HE new second edition of this excellent work affords a practical guide to 

lawyers, students and officers of corporations. 

The entire work has been revised and enlarged, number of cases cited many 
times multiplied, and several new chapters added dealing with subjects not 
treated in the first edition. 

There are in all 26 chapters, covering Origin and Development of Business Corpor- 
ations, Reasons for Incorporating, Creation of Corporations, Promoters, Subscriptions 
for Stock, Domicile of a Corporation, Selection of Domicile, Incorporators, Capitali- 
zation, Certificate of Incorporation, Essentials of Initial Meetitg of Incorporators, 
Stockholders, Stockholders’ Meetings, By-Laws, Directors, Directors’ Meetings, Offi- 
cers, Issue of Stock, Payment of Stock, Dividends, Transfer of Stock, Bonded Indebted- 
ness, Voting Trusts, Amendments to Charter, Reorganization, Dissolution. 

Special attention has been paid to the subject of voting trusts, $ 00 
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and the decisions of the various American courts on this subject have 
been classified by states. 550 Pages, Bound in Buckram, - - ~- Price 


SECOND-HAND BOOKS 


Our second-hand stock this month is more complete and better than ever. We 
have just purchased a large county law library consisting of the Reports of 38 states 
up to the National Reporter System, Original Editions, including all of the out-of- 
print sets, with several hundred volumes of State Reports covered by the National 
Reporter System, and a long list of other good second-hand books. Send for our re- 
vised second-hand list No. 200, with supplement containing a list of several thousand 
volumes of standard second-hand law books. 


VERNON LAW BOOK COMPANY 


| 806 Grand Avenue Kansas City, Mo. 
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